United States Courts of Appeals for the First, Second, and Fifth Circuits, continue to interpret the standard more literally. 8 These other courts focus on whether specific "special circumstances" are present; a low risk of flight, by itself, does not justify release. Thus, lower courts have not agreed on whether the determinative factor in the bail decision in international extradition cases should be the presence of specific "special circumstances" or the accused's risk of flight. The lower courts have also failed to clarify whether the bail standard should be the same both before and after the extradition hearing. 9 This confusion in the lower courts indicates that a reexamination of the eighty-four-year-old "special circumstances" standard is in order. Modem increases in transnational crime, particularly in terrorism and drug trafficking, and increasing extradition requests to (and by) the United States 10 underscore the need for a consistent approach to bail in international extradition cases.
This Note proposes such a consistent approach, arguing that courts in international extradition cases should focus on the accused's risk of flight rather than on the presence or absence of specific "special circumstances." Part I briefly discusses the international extradition process and outlines the important societal and individual interests at stake in the bail decision. Part II discusses the origin and evolution of the judicial approaches to bail in international extradition cases and demonstrates the inconsistency in the lower courts' treatment. Part III suggests an approach for making bail decisions in international extradition cases. It argues that the determinative factor in the bail decision should be the accused's risk of flight, not the presence of specific "special circumstances." Part III also shows that the burden of proof in the bail decision is properly on the accused, and it argues that the standard for bail should be more stringent after the accused has been determined extraditable. 9. See notes 75-76 infra and accompanying text. JO. Roger M. Olsen, Deputy Assistant Attorney General, stated in congressional hearings: With the tremendous growth of wide-bodied jet international air travel and high speed telecommunications in the past decade, and with the United States' increased realization, during that same period, of its responsibilities to the international community and to itself in effectively combatting the rapidly increasing volume of transnational criminal activityparticularly international narcotics trafficking and terrorism -there has been a corresponding growth in the number of extradition requests by and to the United States. While the volume of such requests seldom exceeded twenty per year prior to 1970, in 1979 
I. THE BAIL DECISION IN INTERNATIONAL EXTRADITION CASES: COMPETING INTERESTS AT STAKE

A. The Extradition Process
International extradition is the process "whereby one sovereign surrenders to another sovereign a person sought as an accused criminal or a fugitive offender." 11 The practice existed in ancient civilizations12 and has been recognized in United States law since early in the nation's existence. 13 Under federal law, international extradition may only be granted pursuant to treaty; 14 currently the United States has extradition treaties with more than 100 nations. 15 Treaties 16 and federal statutes 17 govern the extradition process. Whenever there is a treaty or convention for extradition between the United States and any foreign government, any justice or judge of the United States, or any magistrate authorized so to do by a court of the United States, or any judge of a court of record of general jurisdiction of any State, may, upon complaint made under oath, charging any person found within his jurisdiction, with having committed within the jurisdiction of any such foreign government any of the crimes provided for by such treaty or convention, issue his warrant for the apprehension of the person so charged, that he may be brought before such justice, judge, or magistrate, to the end that the evidence of criminality may be heard and considered. If, on such hearing, he deems the evidence sufficient to sustain the charge under the provisions of the proper treaty or convention, he shall certify the same, together with a copy of all the testimony taken before him, to the Secretary of State, that a warrant may issue upon the requisition of the proper authorities of such foreign government, for the surrender of such person, according to the stipulations of the treaty or convention; and he shall issue his warrant for the commitment of the person so charged to the proper jail, there to remain until such surrender shall be made.
Briefly, the requesting nation initiates the process 18 by filing a verified complaint with the United States govemment. 19 An extradition judge or magistrate then issues a warrant for the accused's arrest. 20 After the accused is arrested, an extradition hearing is held to determine whether the requesting nation has established a proper cause for extradition. 21 The extradition hearing has two major functions. The court determines whether the extradition request is in compliance with a valid extradition treaty between the United States and the requesting nation, 22 and it decides whether there is sufficient evidence to surrender the accused to the requesting nation. The latter requirement is satis- 22. Specifically, the court must determine whether the alleged offense is extraditable under the treaty, if any prohibitions against extradition mentioned in the treaty are applicable, and that fled by evidence establishing probable cause to believe the accused committed the alleged offense or by a showing that the accused has been convicted of the offense in the requesting nation. 23 The decision of the extradition judge or magistrate may not be appealed, although the accused may obtain limited review of a decision to extradite by writ of habeas corpus. 24 If the accused is declared extraditable, the judge or magistrate orders his detention and certifies the evidence to the Secretary of State, who makes the final decision to extradite. 25 If the accused is not surrendered to the requesting nation within two months of the commitment order, he may be released. 26 
B. The National Interest in Treaty Compliance
When a requesting nation has followed the procedures prescribed by an extradition treaty and the accused is found to be extraditable, the United States has a substantial interest in surrendering him in compliance with the treaty. First, the United States has a clear interest in ridding itself of foreign criminals, especially since extradition is normally used only for those charged with, or convicted of, serious, often violent, crimes. 27 Perhaps a more important reason for the United States to extradite in compliance with its extradition treaties is the likely reciprocal consequences of noncompliance. If the United States fails to deliver a bona fide extraditee, it will breach its obligation under international law. 29 In response, the aggrieved nation may reciprocate by breaching its own obligation to extradite criminals to the United States, possibly debilitating United States law enforcement in future cases.Jo With the rise of terrorism, drug trafficking, and other transnational crimes, a breakdown of international cooperation in criminal law enforcement could be disastrous.JI The United States, therefore, has a strong interest in complying with extradition-treaty obligations. Releasing an extraditee on bail, which provides an opportunity to abscond, puts this interest in treaty compliance at risk. 28. "Today, in view of the development of the airplane and other modes of high speed transportation, the United States is much more accessible to these fugitives and it is necessary to streamline our extradition procedures so as not to become a haven for such fugitives." S. REP. When [a bona fide extraditee] is found by the United States Government and is not surrendered to the foreign country because such person failed to return for an extradition hearing, the United States may be seen as not fully complying with its treaty obligations. If the requesting country concludes that the United States is not meeting its treaty obligations, it may not be willing to cooperate when the United States next seeks extradition of a person for a crime committed in this country.
See also Reform of Extradition Laws, supra note 10, at 48 (statement of Rep. Hughes) ("It is the question of comity with other countries. Our own credibility is on the line when we are requested to produce a defendant and we mess up and we can't produce. the confidence of the nations of the world that no other nation will offer asylum or refuge to common criminals or stand in the way of their prosecution and/or punishment."); see also note 28 supra.
32. The demanding government, when it has done all that the treaty and the law require it to do, is entitled to the delivery of the accused ... and the other government is under obligation to make the surrender; an obligation which it might be impossible to fulfill if release on bail were permitted. The enforcement of the bond, if forfeited, would hardly meet
C. The Individual Interest in Prehearing Liberty
While the government has a strong interest in prohibiting his release on bail, a potential extraditee has a similarly strong interest in remaining free prior to the extradition hearing. Historically, in domestic criminal cases, the individual interest in pretrial· liberty has been highly valued. 33 Justice Jackson observed that without the conditional privilege of pretrial release, "even those wrongly accused are punished by a period of imprisonment while awaiting trial and are handicapped in consulting counsel, searching for evidence and witnesses, and preparing a defense." 34 Courts, however, never have translated this high regard for pretrial liberty into an absolute right to pretrial release. 35 Pretrial detention is constitutionally permissible so the international demand; and the regaining of the custody of the accused obviously would be surrounded with serious embarrassment. long as it is "regulatory," not "punitive." 36 For example, courts may deny bail to defendants considered likely to flee if released. 37 Although Legal scholars have also debated the proper interpretation of the excessive bail clause. Com· pare Duker, supra note 33, at 89 (excessive bail clause does not create a constitutional right to bail: "The constitutionally protected right is merely a guarantee against bail that is 'excessive.' ") and Meyer, supra note 33, at 1179-80 (same) with Foote, supra note 33, at 965 (excessive bail clause creates a constitutional right to bail: "[T]he particular form in which the bail question appears in the Constitution is the result of an historical accident, and ••• the most plausible resolution of this constitutional riddle is to find an intention to grant such a right.").
Even if the Supreme Court were to conclude that a constitutional right to bail arose out of the excessive bail clause of the eighth amendment, the right would clearly not be an unconditional right to pretrial release. See note 37 infra; see also 36. Under the due process clause, the Supreme Court recognizes "a distinction between puni· tive measures that may not constitutionally be imposed prior to a determination of guilt and regulatory restraints that may." Bell v. Wolfish, 441 U.S. 520, 537 (1979) (emphasis added). And, "the mere fact that a person is detained does not inexorably lead to the conclusion that the government has imposed punishment." United States v. Salemo, 107 S. Ct. 2095, 2101 (1987). The punitive/regulatory distinction turns largely on "whether an alternative purpose [other than punishment] to which [detention] may rationally be connected is assignable for it, and whether it appears excessive in relation to the alternative purpose assigned." Kennedy v. Mendoza· Martinez, 372 U.S. 144, 168-69 (1963) (footnote omitted).
37. Professor Berg has stated: Assuring the defendant's appearance at trial has long been a ground for denying release. The very mention of the institution of bail in the eighth amendment shows that the Consti· tution allows limitations to be placed on a criminal defendant prior to trial in order to assure that he or she will be brought to justice. (amended 1975, 1982, 1984, 1986) , the 1984 Act authorizes preven· considered dangerous, against challenges under the due process clause of the fifth amendment and the excessive bail clause of the eighth amendment. While recognizing an "individual's strong interest in [pretrial] liberty," 40 the Court held that the "compelling [societal] interests"41 in crime prevention and community safety outweigh the individual interest in pretrial liberty. 42 Consequently, defendants considered dangerous may be imprisoned prior to a determination of guilt at a trial. 43 While this affirmation of preventive detention represents a significant encroachment on the right to pretrial liberty, 44 the Court, significantly, recognized that "liberty is the norm, and detention prior to trial or without trial is the carefully limited exception." 45 Thus, even Salerno, which went as far as any case in restricting the right to pretrial liberty, recognized that due process requires that the individual interest in pretrial liberty be denied only in limited circumstances.
In extradition cases, the individual interest in prehearing liberty4 6 is arguably even stronger than in domestic cases. In addition to the burdens of imprisonment present in domestic cases, 47 extradition requires the transport of the defendant to another jurisdiction. Justice Blackmun recognized (in an interstate extradition case) the increased burden on individual liberty in such cases: [Vol. 86:599
The extradition process involves an "extended restraint of liberty following arrest" even more severe than that accompanying detention within a single State. Extradition involves, at a minimum, administrative processing in both the asylum State and the demanding State, and forced transportation in between. It surely is a "significant restraint on liberty. " 48 It follows that the burden on liberty of international extradition is more severe than that in a comparable domestic criminal arrest. In an international extradition case, the "forced transportation" is to a foreign nation which may have a legal system less protective of defendants' rights than the American system. A potential extraditee, therefore, has a substantial interest in prehearing liberty.
II. THE "SPECIAL CIRCUMSTANCES" STANDARD
Despite the important individual interest in prehearing liberty, an arrestee in an international extradition case has no statutory right to prehearing release. 49 However, the Supreme Court has said that release may be granted in such cases -but only when the accused can show the presence of "special circumstances." 50 This section traces the origin and development of the "special circumstances" standard for bail in international extradition cases.
A. Wright v. Henkel
In 1903, the Supreme Court addressed the issue of bail in international extradition cases in Wright v. Henke/. 51 Wright, a United States citizen, 52 was arrested and incarcerated pursuant to an extradition request by Great Britain for a fraud charge. 53 Before the extradition hearing, Wright requested release on bail, claiming he was ill and that confinement could seriously aggravate his illness. 54 commissioner 55 denied Wright's bail request, and the circuit court affirmed on the ground that there was no statute authorizing bail in international extradition cases. 5 6 Wright appealed the bail denial to the Supreme Court. The Court affirmed, applying a rather convoluted analysis. First, the Court found not only a lack of statutory authorization for bail in international extradition cases, but also that the granting of bail after the extradition hearing would be inconsistent with the extradition statute. 57 The statute then in force provided that, upon a finding that the accused was extraditable, the extradition official was to "issue his warrant for the commitment of the person so charged to the proper [jail], there to remain until such surrender shall be made. " 58 The Court also noted that post-extradition hearing release on bail would jeopardize the national inte:rest in compliance with treaty obligations -obligations which "might be impossible to fulfi11 if release on bail were permitted." 5 9 The Court then concluded, without addressing possible distinctions between pre-and post-extradition hearing bail requests, that the reasoning supporting bail denial after the extradition hearing "would seem generally applicable to release pending examination." 60 Thus, the Court affirmed the denial of Wright's pre-extradition hearing bail request.
Despite the Court's statutory and policy-based findings militating against bail, it refused to hold that bail could never be granted in international extradition cases:
We are unwilling to hold that the Circuit Courts possess no power in respect of admitting to bail other than as specifically vested by statute, or bronchitis and a severe chill, which might develop into pneumonia, and that the confinement tended greatly to injure his health and to result in serious impairment. that, while bail should not ordinarily be granted in cases of foreign extradition, those courts may not in any case, and whatever the special circumstances, extend that relief. 61 In this way, the Supreme Court opened the door to bail in international extradition cases despite the absence of statutory authorization for bail in such cases. 62 The Court did not, however, articulate what circumstances would be sufficiently "special" to merit bail, 63 nor has the Court since addressed the bail decision in international extradition cases. Not surprisingly, lower court interpretations of the "special circumstances" standard have been inconsistent.
B. Evolution of the ''Special Circumstances" Standard
The "special circumstances" standard announced in Wright did not establish a test for bail that genuinely considers the burdens on individual liberty that result from bail denial in international extradition cases. 64 Rather, Wright stands for the primacy of the national interests in criminal law enforcement and treaty compliance 65 except, perhaps, in limited, "special" cases. By itself, the individual liberty interest was given little weight in Wright.
Early lower court opinions after Wright generally echoed this nearcomplete deference to national interests. recognizing that "the power should be exercised only in the most pressing circumstances, and when the requirements of justice are absolutely peremptory," Judge Learned Hand allowed bail when the accused was the plaintiff in a concurrent civil suit involving "all the fortune of the liberalized the "special circumstances" standard and recognized more fully the important individual interests at stake in the bail decision. This liberalized approach has been best articulated in Beaulieu v. Hartigan:
[T]he "special circumstances" doctrine of Wright, though still viable, must be viewed, in the light of modem concepts of fundamental fairness, as providing a district judge with flexibility and discretion in considering whether bail should be granted in these extradition cases. The standard of scrutiny and concern exercised by a district judge in an extradition case should be greater than in the typical bail situation, given the delicate nature of international relations. But one of the basic questions facing a district judge in either situation is whether, under all the circumstances, the petitioner is likely to return to court when directed to do so. 68 Courts following this liberalized approach to bail focus primarily on the accused's risk of flight rather than on the presence of "special circumstances. " 69 Not all modern courts, however, have followed this trend toward liberalization of the Wright standard. In United States v. Williams, 70 the First Circuit, citing the early post-Wright cases, 71 focused on prisoner." However, release was to end as soon as the civil suit terminated.); In re Gannon, 27 F.2d 362 (E.D. Pa. 1928) (bail granted where extradition hearing had to be delayed more than two months due to difficulty in obtaining witnesses). [Vol. 86:599 whether or not "special circumstances" were present. The court said, "[T]he discomfiture of jail and even applicant's arguable acceptability as a tolerable bail risk are not special circumstances." 72 Similarly, the Second Circuit, in United States v. Leitner, 73 held that the determinative factor in the bail decision is a finding of special circumstances, not a low risk of flight: "Bail ... is appropriate in 'special circumstances.' Even a low risk of flight would not be dispositive." 74 Thus, lower courts have not agreed on what should be the determinative factor in the bail decision: the presence of "special circumstances" or the likelihood that the accused will flee if released. Lower court decisions also have not clarified whether the bail standard should be the same before and after the extradition hearing. The First Circuit interpreted Wright to require application of the more stringent approach both before and after the hearing, 75 while other courts have advocated a more liberalized standard in prehearing bail decisions. 76 The inconsistent interpretations of the "special circumstances" standard for bail in international extradition cases demonstrate its failure to provide guidance for lower courts.
Ill. A RE.COMMENDED APPROACH TO BAIL IN INTERNATIONAL EXTRADITION CASES
The disarray in the lower courts and the increasing importance of international extradition 77 necessitate reconsideration of the approach to bail in international extradition cases. This section suggests an approach to such cases that recognizes the individual's liberty interest as well as the strong national interest in preventing an extraditee's flight. More specifically, it suggests that courts explicitly shift the focus in the bail decision from "special circumstances" to the arrestee's risk of flight. This shift in emphasis would allow greater consideration of the arrestee's interest in prehearing liberty without jeopardizing the societal interests in criminal law enforcement and treaty compliance. Because the typical extraditee has a proven proclivity to flee, and because information as to risk of flight is likely to be more accessible to the 77. See note 10 supra and accompanying text.
arrestee, the burden of proving acceptability of release is properly on the arrestee. This section also recommends that, for bail requests made after the extradition hearing, the primary focus should be on risk of flight. In posthearing cases, however, a court should rarely grant bail since, at this point, the national interest in extradition is heightened, and the individual interest in release is diminished.
A. Focus on Low Risk of Flight
Although the First, Second, and Fifth Circuits require a showing of specific "special circumstances" in order to allow bail in international extradition cases, 78 some lower courts focus primarily on the accused's risk of flight. 79 This latter approach, which gives greater consideration to the important individual interest in prehearing liberty, also provides a more concrete rationale for courts to decide the bail issue.
In Wright v. Henkel 80 the Supreme Court did not directly address the proper impact of a low risk of flight. However, in suggesting the "special circumstances" standard, the Court certainly must have meant, at the very least, to require a low risk of flight; surely the Court did not mean to countenance release of those likely to flee, no matter what the "special circumstances." Consequently, Wright implies a low risk-of-flight requirement. The more difficult question is whether risk of flight should be the primary focus of the bail analysis.
The First and Second Circuits argue that the limiting "special circumstances" language of Wright 81 demonstrates that the Court did not intend low risk of flight alone to be sufficient justification for release on bail. 82 So it would seem: Given that risk of flight was the key factor in domestic bail decisions, it would be almost disingenuous to claim that the Court meant this factor alone could amount to "special circumstances." 83 However, the analysis should not end with the eighty-four-year-old language of the Court. [Vol. 86:599 In modern domestic bail cases, the Supreme Court has explicitly recognized "the individual's strong interest in liberty," 84 even as it balances that individual interest against the societal interests at stake. 85 As the Court recently declared, "In our society liberty is the norm, and detention prior to trial or without trial is the carefully limited exception. " 86 The "special circumstances" standard for bail is plainly not a "carefully limited exception" to the norm of liberty. Indeed, the amorphous standard leaves the individual liberty interest to the fortuity of whether the defendant can show "special circumstances." To imprison a defendant (who cannot show "special circumstances") in the name of national interests when the defendant presents no perceptible risk to those interests (because he poses practically no risk of flight) smacks of a punitive restraint, proscribed by the due process clause. 87 Such detention unnecessarily impairs the accused's ability to prepare a defense to extradition and imposes the other typical burdens of imprisonment. 88 The "special circumstances" standard cannot be justified as providing special protection to the societal interests at stake in the bail decision in international extradition cases. Risk of flight is the most crucial factor (in the bail decision) in protecting the national interests in extradition. So long as the accused poses no threat to the community, 89 the national interests are fully served if the accused does not abscond. That the accused presents "special circumstances" adds nothing to protection of these interests. Conversely, if the accused is likely to flee, the governmental interests are vulnerable, no matter what the "special circumstances." Therefore, the primary factor the courts should ·consider in deciding whether to release the accused pending an extradition hearing is the risk that the accused will flee if released, since the presence of "special circumstances" is irrelevant to protection of the national interests.
In focusing on risk of flight, courts would face genuine difficulties in measurement and establishment of acceptable risk levels. Yet, Wright -that low risk of flight may amount to "special circumstances" -allows an analysis similar to that advocated by this Note. This approach explicitly focuses on risk of flight.
84 courts face these difficulties in all bail decisions. By focusing on risk of flight, courts would eliminate the need to determine whether circumstances are "special" enough to mandate bail. A risk-of-flight focus would not mean that bail would be routinely granted in international extradition cases, thereby jeopardizing the national interests at stake in extradition. Although the required standard of proof on the bail issue is not susceptible of lucid articulation, the acceptable risk of flight should be lower in extradition cases than that in comparable domestic cases because of the magnitude of the national interests at stake in extradition cases. 90 Moreover, as explained in the next section, the burden of proof on the bail issue in extradition cases is properly on the defendant.
B. Burden of Proof on Defendant
Most courts place the burden of proof in bail decisions in international extradition cases on the defendant. 91 Despite this consensus, the courts have not articulated the reasons supporting a presumption against bail other than to cite the "special circumstances" standard of Wright v. Henkel. 92 A closer analysis does reveal that this burden allocation is appropriate.93
Perhaps the most important reason for placing the burden of proof on the defendant is that many international extradition arrestees are likely to flee when sought on criminal charges. As one Justice Department official noted, "[T]he typical subject of an extradition request has a demonstrated propensity to flee rather than face charges, and in general is likely to continue his flight if released pending extradition. " 94 90 . See H.R. REP. No. 627, 97th Cong., 2d Sess., pt. 1, at 36 (1982) ("Because of the potential adverse consequences to United States foreign relations and our own reciprocal law enforcement needs, the courts should be substantially more cautious in extradition cases than they are in ordinary criminal cases in making release decisions."); see also Beaulieu v. Hartigan, 430 F.
Supp. 915, 917 (D. Mass.) ("The standard of scrutiny and concern exercised by a district judge in an extradition case should be greater than in the typical bail situation, given the delicate nature of international relations."), revd. mem., 553 F.2d 92 (1st Cir.), vacated, 554 F.2d 1 (1st Cir.
1977).
In domestic federal criminal cases, pretrial release is allowed upon reasonable assurance that the defendant will not flee. 18 U.S.C. § 3142(e) (Supp. IV 1986). For pre-extradition hearing bail requests, the appropriate standard of proof might approximate a requirement of clear and convincing evidence that the defendant will not flee if released. For discussion of a possible standard of proof for post-extradition hearing bail requests, see note 109 infra. [Vol. 86:599 Given that the international extradition process is expressly aimed at persons who have fled the criminal justice process at least once, it is reasonable to require that the defendant show that he will not flee again. 95 Practical considerations of proof also support placing the burden of proof on the accused. Parties in international extradition cases are often in a different posture as to the availability of relevant information than are parties in comparable domestic criminal cases. The government, upon receiving an extradition request, typically has far less information about the suspect than it would at a comparable time in a domestic criminal case. 96 Especially in cases where the accused is a foreign national, which is typical, 97 it is likely the defendant will be in a better position to bring forth information and prove the appropriateness of release on bail. Thus, because extradition defendants often have a demonstrated propensity to flee, and because the relevant proof is generally more accessible to defendants, the burden of proof in bail decisions in international extradition cases is properly on the accused.
C. Prehearing v. Posthearing Standard
To this point, this Note has primarily addressed the issues surrounding bail requests made before the extradition hearing. Release may also be requested after the extradition hearing, pending extradition (or habeas corpus review). The question arises whether the same standard for bail should apply to pre-and post-extradition hearing bail requests. In Wright v. Henkel, the Supreme Court seemed to answer 95. Of course, many extradition arrestees may not be likely to flee. Especially when the arrestee is an American citizen or a foreign national with strong ties to the United States, the accused may have little motivation to flee if released on bail:
The accused is often either an American citizen or a foreign national living and working openly in this country. Those persons have ... far less motivation to fail to appear for court hearings than defendants in ordinary criminal cases because: (1) they are trying to convince a judge not to order them extradited to a foreign country. The best way .
•. is to make sure the accused appears in court as ordered; (2) in the affirmative. The Court decided a pre hearing bail request by analyzing factors relevant to a posthearing request and concluded that "the same reasons which [argue against bail after the extradition hearing] would seem generally applicable to release pending examination. "98 However, lower courts have not uniformly followed this approach,99 and the better-reasoned view is that the standard for bail should be more stringent after the extradition hearing.
The Supreme Court gave no basis for its statement in Wright supporting uniformity of the pre-and posthearing standards -the abovequoted statement stands alone in the opinion, providing a nexus between the Court's analysis of a posthearing bail request and the facts .' · of Wright, which involved a prehearing request. 100 There is no indication in the Wright opinion that the Court considered the important distinctions between prehearing and posthearing bail requests.
After an accused has been declared extraditable at an extradition hearing, the national interest in treaty compliance is intensified. The hearing, which establishes that the accused is extraditable pursuant to treaty, cements the treaty obligation of the United States. 101 At the same time, the individual interest in liberty to prepare a defense to extradition is diminished after extraditability has been determined at the hearing. Furthermore, the extraditee may well have increased incentive to flee after the hearing rather than face the now more certain prospect of extradition.
The distinctions between bail in the pre-and post-extradition hearing contexts are analogous to those between bail in the pre-and posttrial contexts in domestic criminal cases. In domestic federal criminal cases, the standard for bail is stricter after trial, pending appeal. Under the Bail Reform Act of 1984, a court may grant bail pending appeal only if the appeal raises "a substantial question of law or fact likely to result in reversal or an order for a new trial." 102 Professors LaFave and Israel explain the stricter standard for bail requests pending appeal by noting: the situation is different after conviction . . . . A defendant who has been convicted and has little hope for reversal might be strongly tempted to flee . . . . Another reason given is that "the presumption of innocence and the right to participate in the preparation of a defense to ensure a fair trial -are obviously not present where the defendant has already [Vol. 86:599 been tried and convicted." 103 The relevant extradition statute appears to prohibit release after the extradition hearing. Section 3184 provides that after a hearing in which the accused is determined to be extraditable, the extradition official "shall issue his warrant for the commitment of the person so charged to the proper jail, there to remain until . . . surrender [to the requesting nation}. " 104 The only posthearing release contemplated by the extradition statutes is in the provision that allows automatic release after two months from the date of the posthearing commitment to jail. 105 However, section 3184 does not explicitly prohibit release on bail, and courts have not read it as an absolute prohibition of postextradition hearing release. Even the strictest interpretations of the Wright "special circumstances" standard admit that posthearing release is possible. 106 For the reasons discussed in the prehearing context, 107 the focus in the posthearing bail decision should be on risk of flight. At the same time, the acceptable risk of flight, very low in the prehearing context, 108 should be even lower in the posthearing context. 109 IV. CONCLUSION The United States has a strong interest in extraditing fugitives in compliance with international treaty obligations. Indeed, noncompliance may endanger the safety of United States residents, harm international relations, and provoke reciprocal noncompliance by other nations. For these reasons, courts are often hesitant to grant bail in international extradition cases. However, the "special circumstances" standard for bail, set forth by the Supreme Court eighty-four years ago, does not provide clear guidance for lower courts. The standard also does not recognize the important individual liberty interest at stake in these cases.
Given the lack of guidance provided by the "special circumstances" standard and its potentially harsh results, some modern courts have liberalized the approach to bail in international extradition cases. These courts correctly focus on the defendant's risk of flight if released. Under this approach, the presence of specific "special circumstances" is irrelevant in the bail inquiry. This risk-of-flight analysis, with the burden of proof on the defendant, effectively considers the individual liberty interest in prehearing release and still protects the national interests at stake since it focuses on the factor most relevant to the protection of those interests.
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